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» Draft January 17, 2007 Rules Committee Minutes
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- Proposed Repeal of 10A NCAC 29D .0400 — Therapéidimes
- Proposed Amendment of 10A NCAC 27G .0104 — Staffriteons
- Proposed Amendment of 10A NCAC 26C.0100 — Designadf Facilities-
Involuntary Clients
- Proposed Adoption of 10A NCAC 27A .0300 — Cleaniftia
- Proposed Adoption of 10A NCAC 26C .0402 — StandadiForms and Processes
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- Proposed Adoption of 10A NCAC 26C .0600 — Remov¥adlME Functions
- Proposed Repeal of 10A NCAC 29D .0100 — Carolinaribtives
- Proposed Repeal of 10A NCAC 29D .0600 — Substareesd Assessments (DWI)



- Proposed Adoption of 10A NCAC 27G .0212 - Disclesof Financial Interest
- Proposed Amendment of 10A NCAC 27G .0504 — Clieghi®

Call to Order
Pender McElroy, Commission Chairman, called thetimgdo order at 9:30 am.

Invocation
The Invocation was given by Emily Moore, Commissinember.

Introduction and Welcome

Following introductions by the Commission membaestaff from the NC Division of Mental
Health, Developmental Disabilities and Substanceiskb Services (DMH/DD/SAS) and the
public, Chairman McElroy welcomed new members aatlithe names of the excused absences.

Ethics Reminder

Mr. McElroy also informed new members of the maondatEthics training requirement and

issued the Ethics reminder. Dr. Anna Scheyett saduherself from the vote on the Staff
Definitions rule (10A NCAC 27G. 0104) due to thecisb work investment and her position on
the social work board. Dr. Marvin Swartz abstairfeain the vote on the Designation of

Facilities-Involuntary Clients rule (10A NCAC 26G100). Both noted their abstention to avoid
the appearance of a conflict of interest. Chairidailroy also announced the resignation of two
new Commission members: Dr. R. DeWayne Book affdS#eith.

Approval of Minutes
Upon moation, second, and unanimous vote, the Commission approved the minutes of the
November 15, 2007 Commission meeting.

Chairman’s Report

Chairman McElroy noted that on June 30, 2008, theoelld be a number of Commission

members rotating off of the commission. He furtstated that he was pleased with the new
appointees and believes they will have good saatérship skills as well as knowledge of
consumer needs and the system itself.

Consumer Complaint

Chairman McEIlroy reported that a complaint was miadtéhe Consumer Protection Division of
the Attorney’s General Office by Mrs. Kenita Mit¢hef Raleigh, and he asked Denise Baker,
Team leader, Division Affairs Team, NC DMH/DD/SA& have the appropriate person to
investigate and report to the Commission.

Sonya Brown, Team Leader, NC DMH/DD/SAS Justicet&wys Innovation Team, presented the
report to the Commission on the consumer complaihs. Brown stated that the complaint was
received on February 6, 2008, and that she hadctent the store manager of Eckerds where the
incident occurred on the same date. The compl&ported that a person was purchasing
pseudoephedrine products and based upon the kaphtrmacy required her to sign the transaction
log and include the required information (name, resls] pseudoephedrine purchase, grams
purchased, and her signature). The complainamtedbthat she could see the names of everyone
who had purchased pseudoepherine products befgrarfteassuming that the next person behind
her would be able to see her name and informatéiinlike her privacy had been violated. She
received very poor customer service from Eckerdeé€atly known as Rite Aid) from the store and
the corporate office. Ms. Brown spoke to the stoanager, who reported that their policy is to
conceal the names of individuals who previously day pseudoephedrine products. The manager



apologized and stated that she was not aware ofntiident, but she would reemphasize the
importance of protecting privacy in their policytvieveryone who worked in the pharmacy. The
store manager also added that the customer gaadisl information from the pharmacist who was
working in the pharmacy at the time and the custarager spoke with the store manager. The store
manager stated that one of the problems at therplegris that the pharmacists rotate; as such, the
pharmacist present will vary.

Ms. Brown made the following recommendations: &piact Rite Aid to request that they resubmit
the transaction log and training acknowledgememhgathat indicate to DMH and the Commission
that they know the requirements of the law (thesees were Eckerds stores at the time the
acknowledgement forms were originally submitte®);Request that store respond to the complaint;
and 3) Ms. Brown would send a letter to the comgliai addressing her concerns, the findings and
the Commission’s course of action regarding theptaimt.

Upon motion, second, and unanimous vote, the Commission approved the recommendations given
by Ms. Brown and requested that she report back to the Commission at the May Commission
meeting.

Director’s Report

Michael Moseley, Director, NC DMH/DD/SAS, apologizand announced that he had to leave
the meeting based on an emergency call and that Méainwright, Deputy Director, NC
DMH/DD/SAS, would give his report in his stead.

Ms. Wainwright reviewed the expansion budget precése Division’s list of priorities for the
legislative short session and provided an updatdheo Commission which addressed the
following:

» The top two priority areas are crisis services suttstance abuse services. The Division has
some proposals in place to expand crisis servimeslif disability populations (mental health,
developmental disabilities and substance abusejhd area of substance abuse specifically,
this year the North Carolina General Assembly jputhf a proposal where they allocated $6
million to provide regionally focused locally hodtesubstance services. The Division
submitted a request for applications in Novembemfisubstance abuse providers interested
in building new capacity. The Division was veryrttmate and had more high quality
proposals than the $6 million would cover and néw Division is asking for money to
continue this initiative.

* The Division is seeking funding to continue to exghahe initiative for the returning veterans
and their families.

* The Division is looking for additional communityrsee funds, specifically in the area of
some specialty populations, and especially inclydidividuals with traumatic brain injury.

* The Department and Wake County have agreed tdydimd a continuing unit on the Dix
Campus until the additional capacity that Wake @pimbuilding with Holly Hill Hospital is
in place. Holly Hill will have the ground breakirigr their new construction next Tuesday.
There is an agreement with Wake County to contittu@perate a building on the Dix
Campus. It has been funded through the end ofthte fiscal year and expansion funding is
needed from the NC General Assembly to continugeftrithe next three years.



Ms.

The Division asked for additional positions for tbentral office to try and improve the
capacity for management oversight.

The Division also asked for training and workfoevelopment funding as a result of the
recommendations outlined within the Commission’s riftarce Development Initiative
Report.

The Division requested some funding in areas thatheen historically ignored, such as,
replacement funding for equipment in the faciliteasd inflationary increases for the state
dollars.

Ms. Wainwright explained that the Department hagiaged Mercer Human Services

Consulting to conduct a review of all the Local Mgament Entities (LMEs) and their on-

site reviews of all 25 LMEs were completed in Jag2®08. The two consistent themes that
Mercer reported thus far involve the lack of infation technology systems in the LMEs and
financial management. However, they were morertve disposed to a lot of the clinical

processes that many of the LMEs have in place. céestated that the one thing that was
absolutely clear in every visit was the commitmehthe LMEs to the consumers that they
are charged with serving. Mercer has a prelimimaport that is due to the Department on
March 31, 2008 and a final report that is due May2D08.

Ms. Wainwright also discussed the CAP/MR-DD waigad the issues of family members as
providers. The CAP/MR-DD waiver was amended intSmper to put in place a policy that
limited the amount of services that a family memlbeuld provide to a CAP/MR-DD
recipient. Parents serving adult children couloviate an average of 50 hours a week, and
that average was going to be measured over a onthrhasis. When the federal government
approved the change it required a transition prahisplementation of the change within six
months. The end date of that six month implememavas supposed to be February®22
During the six months, the LMEs, families and casanagement agencies have been
working with families impacted by this proposaltty and identify alternative caregivers.
Currently, there are only nine families who stiéiie issues identifying alternate caregivers.
The Department asked the federal government to @ivextension so they may continue to
work with these families until alternative arrangats are made. The extension was granted
until October 31, 2008, and the Division now has mmiore months to work with the nine
remaining families.

Ms. Wainwright stated that the Implementation Updasued during the first week of
February provided a definition for a ComprehensB@anmmunity Support Provider. Those
requirements are now out for public review and cemim Ms. Wainwright further added
that the Secretary has issued a moratorium onlarant of new Community Support Service
providers until these new provider qualificatiommde put in place. The target date for this
is July 1, 2008 with the goal being to receive tbedback, make changes that need to be
made to the proposed provider qualifications anglement them in July. There is an
exception in cases where access is an issue.

Wainwright responded to the following questidrasn members of the Commission:
Dorothy Crawford, Commission member, asked abouttacget populations and expressed

concern regarding providers withdrawing from aredth little notice. Ms. Crawford also
opined that action needs to be taken which engbeesvailability of services in rural areas.



o0 Ms. Wainwright noted that a variety of reasons dbate to the situation described.
She indicated that one primary challenge with stateled services is that business
may be conducted differently in different areasthed state. Ms. Wainwright also
cited increased administrative burdens as wellhalenges recruiting and retaining
staff. In reference to the target populations, stsponded that the NC General
Assembly identifies the target population and skate requires that state money be
used for the individuals who comprise the targgtypations.

» Mazie Fleetwood, Commission member, expressed concegarding the cost of
accreditation.

o0 Ms. Wainwright advised that DHHS has approved facerediting bodies and noted
that accreditation is required by the Centers fardMare and Medicaid Services
(CMS). Jim Jarrard, Team Leader, NC DMH/DD/SAS éuatability Team,
indicated that some of the costs of accreditationld/be proportional.

* Michael Hennike, Commission member, questioned Ikdretproviders would receive
advance warning/notice of approaching deadlinesftames for accreditation.

Following Ms. Wainwright’s report, Chairman McElrayave a brief overview regarding the

process for handling the work of the Commissiontfi@ new members. Chairman McElroy also
covered the purposes of the Rules & Advisory coeeg. He advised that rules written under
the Secretary’s authority are also presented toCteamission for review and comment in its

advisory capacity.

Ellen Holliman, Commission member, stated that wheld excuse herself from voting on the
Removal of LME Functions rule, due to the fact thla¢ serves in the capacity of LME Director
and the need to avoid the appearance of a cooflioterest.

Advisory Committee Report

Dr. Marvin Swartz, Chair, Advisory Committee, preta the Advisory Committee Report of the
January 17, 2008 meeting. Dr. Swartz stated tmatldst Advisory Committee meeting was
conducted below quorum due to inclement weathdrfH®ry were able to complete the work of
the Committee via email. Dr. Swartz stated thatDhésion requested that they take more time
with the Workforce Development Initiative Report #sere were several sections that the
Executive Leadership Team (ELT) of NC DMH/DD/SASnked to revisit. The Division will be
doing some additional work and they hope the repdite completed by the next meeting. Dr.
Swartz stated that the committee also discussed twbgriority areas might be for future topics
and noted that two presentations were given atrtbeting. The Rules Committee referred a
request to draft a resolution to the Advisory Cotteai; this resolution addressed the Secretary’s
proposed amendment to Rule 10A NCAC 26C .0100,db»esion of Facilities for the Custody
and Treatment of Involuntary Clients.

Rules Committee Report

Floyd McCullouch, Chair, Rules Committee, presented Rules Committee Report of its
January 16, 2008 meeting. Mr. McCullouch stated they welcomed several new members to
the committee. Mr. McCullouch stated that the suleat were reviewed by the Committee will
be presented today to the Commission, with the giae of the Provider Endorsement rule.
Mabel McGlothlen, NC DMH/DD/SAS, LME Systems Perfance Team, Community Policy
Management Section, will present this rule at tipeil/Rules Committee meeting.




10A NCAC 29D 0400 — Proposed Repeal of Therapeutitomes

Dr. Michael Lancaster, Chief, Clinical Policy NC IWDD/SAS, presented the proposed repeal
of Therapeutic Homes. The proposed repeals aressary to update rules to reflect current
practices. Behavioral mental health treatmentisesvfor children and adolescents that are
provided in private residences are licensed in @zowe with G.S. 313D requirements and the
administrative rules governing foster care homekis is a Commission rule being presented for
final action.

Upon motion, second and unanimous vote, the Commission approved the proposed repeal of
10A NCAC 29D .0400.

10A NCAC 27G .0104 — Proposed Amendment of Staff Exitions

Dr. Lancaster presented the proposed amendmentaéf Zefinitions rules. The rules are an

outgrowth of the staff qualifications workgroup theas appointed by the Rules Committee and
Commission to look at staff qualifications. Thésthe first of the rules that will be promulgated

and presented to the Commission for approval. dimendment includes the addition of a
definition for Licensed Clinician. This is a Congsion rule being presented for approval for
publication.

Dr. Lancaster stated the he did follow-up on thgpest from the last Rules Committee meeting
regarding clarification of the section on nursed #reir expectations that nurses would require
four years of additional experience prior to beaugna Qualified Professional (QP). Dr.

Lancaster stated that they learned the nursingedsgare fairly different in terms of what the

expectations are for nurses and at the time onlel gat an RN degree they would have virtually
no mental health experience or exposure, so thiddvequate to a bachelor's degree in a non-
mental health or non-human service field; this isere the four years came from. This

workgroup plans to continue the examination of issie.

Upon motion, second and unanimous vote of those voting, the Commission approved the
proposed amendment of 10A NCAC 27G .0104 for publication. Dr. Anna Scheyett abstained
from voting.

10A NCAC 26C .0100 — Proposed Amendment of Desigimat of Facilities for the Custody
and Treatment of Involuntary Clients

Dr. Lancaster presented the proposed amendmergsifbation of Facilities for the Custody and
Treatment of Involuntary Clients. The proposed agmeents are necessary to provide accurate
information concerning designating facilities fbetcustody and treatment of involuntary clients.
This is a Secretary rule and presented for infaonaaind comment. Therefore, no action is
required.

Dr. Lancaster indicated that this rule has beethéuramended based upon recommendations of
the Rules Committee. Specifically, Dr. Lancastatex! that line 19, item (c)(2L.OA NCAC
27G .3200 Social Setting Detoxification for SubstaAbuse; has been deleted.

Comments and questions regarding this rule aexliselow:

A Commission member asked that the references wbstance abuser(s)” be changed
throughout the rule to reflect more person-centéaaduage.

e Sandra C. DuPuy, Commission member, asked if pénguitnvoluntary admissions at the
facilities listed changed the nature of the fagitind the staff qualifications required.



o Dr. Lancaster answered affirmatively but indicatbdt this would be a facility
decision. In other words the proposed amendmeaisiip the facility to choose
whether it will accept clients consistent with thige.

e Dr. Swartz, Commission member, stated that he baderns relative to three areas:
1. Medical clearance
2. Medical coverage — particularly in light of the higate of co-morbidity
3. Appropriate use of seclusion and restraint

o Dr. Lancaster acknowledged that issues of co-rddybare significant.

o He further responded by stating that if a consuimesent to a facility for
involuntary commitment, the commitment rules clgandicate that within
24 hours of that admission a physician must sedhleimto evaluate the
necessity of that commitment. Dr. Lancaster camtih by stating that if
there is an emergency situation that evaluatiohogitur sooner than later.

o Dr. Lancaster also noted that a consumer couldrdresferred to a more
secure facility if necessary.

* Dr. Ranota Hall, Commission member, stated thatélg@irements were clear that there has
to be a physician assessment within 24 hours. Hall. stated that she felt that a primary
concern is the scenario where a person does na émm an emergency room and has not
had that routine screening and a good assessmémiofvital signs and their mental status;
the question is the risk imposed should that imtligl experience a change in status at the
23% hour. She noted that while negative outcomesnérequent, the risks thereof exists.

o Dr. Lancaster stated that these are physician gigpérfacilities which also have a
24 hour nursing component. Dr. Lancaster addedpatents could be transferred
immediately, on emergency basis, to a more seaitiag.

« Ms. Fleetwood, Commission member, noted that sheasanfortable with items 3, 4, and 5
of the proposed amendment to this rule.

 Chairman McElroy asked that in the proposed resmiuthey took out the social setting
detoxification for substance abuse (which has bdeleted within the rule), what Dr.
Lancaster’'s reaction would be toward the Commissi@uoption of the resolution and
forwarding it to the Secretary.

o Dr. Lancaster stated that he would support it enatrrent form. Dr. Lancaster stated
that he felt there was enough safe guards andteassues that needed clarification
relate to the specific involuntary commitment lathat are already in statute. Dr.
Lancaster stated that Dr. Swartz was correct amd We do have difficulties
throughout our system in monitoring these, but Imcaster feels that we need as
many options in our system as possible and that rieebe clearly and safely
monitored, which is why they put the Local Managamé&ntities (LMES) so
prominently in position to start looking at somettoése more local community based
facilities.

There was no motion to adopt the resolution.



10A NCAC 27A .0300 — Proposed Adoption of Clean dlas

Mark O’Donnell, LME System Performance Team, NC DNdB/SAS, presented the rule on the

proposed Adoption of Clean Claims. The proposéel isinecessary to promote standardization
of forms and processes related to claims submisgiagment, and denial between provider
agencies and Local Management Entities (LMESs).si8ad.aw 2006-142 directs the Secretary to
adopt rules regarding what constitutes a cleamncfar purposes of billing. This is a Secretary
rule and presented for information and commentergtore, no action is required.

10A NCAC 26C .0402 — Proposed Adoption of Standarded Forms and Processes

Mark O’Donnell presented the proposed adoption teh&ardized Forms and Processes. The
proposed rule satisfied requirements establishegession Law 2006-142 directing DHHS and
the Secretary to identify directives and commumcest previously issued by the Division of
MH/DD/SAS that require adoption as administrativdes in order to be enforceable and to
undertake to adopt those rules. The proposedisuteecessary to promote standardization of
forms and processes related to system managemanticiu between LMEs and provider
agencies. This is a Secretary rule and presewtethformation and comment. Therefore, no
action is required.

10A NCAC 27G .0507 — Proposed Adoption of Area BodrEvaluation of an Area Director

Mark O’Donnell presented the proposed adoption mfaABoard Annual Evaluation of an Area
Director. General Statute 122C-121(b) requiresheétea Board to conduct an annual
performance evaluation of the Area Director basedrderia established by the Secretary and the
Area Board. This is a Secretary rule and presefatethformation and comment. Therefore, no
action is required.

A Commission member asked if the Division had aaddad format for evaluation of an Area
Director. Mr. O’Donnell stated that they did nonhda that each LME has its own
perspective/approach.

10A NCAC 26C .0600 — Proposed Adoption of Removat bME Functions

Mark O’Donnell presented the proposed adoption @ihBval of LME Functions. The proposed
rules are necessary to clearly identify the cirdamses and process by which the Secretary of
DHHS shall remove a function from a Local Managententity. Session Law 2006-142, HB
2077 requires the Commission for MH/DD/SAS to adoples regarding the notice and
procedural requirements for removal of one or midvi= Functions. This is a Commission rule
being presented for final action.

Chairman McElroy asked when the last removal ofMELfunction occurred. Ms. Wainwright
stated that to date there has not been a removal IO¥IE entity function from any LME.
However, two LMEs have been put on notice that theget the statutory requirements for
eminent risk of financial failure; it's possibleatha third LME may receive similar notice.

Upon motion, second and unanimous vote of those voting, the Commission approved the
proposed adoption of 10A NCAC 26C .0600. Dr. Ranota Hall and Ellen Holliman abstained
from voting.

10A NCAC 29D .0100 — Proposed Repeal of Carolina térnatives

Steven Hairston, Chief, Operations Support Sectiih, DMH/DD/SAS, presented the proposed
repeal of Carolina Alternatives rules. The propbsepeal is necessary to update current rule.
Specific services associated with the Carolina rAlive waiver program are no longer in




existence. This is a Secretary rule and preseotemhformation and comment. Therefore, no
action is required.

10A NCAC 29D .0600 — Proposed Repeal of Substancbuse Assessments (DWI)

Jason Reynolds, Justice Systems Innovations — D&M NC DMH/DD/SAS, presented the
proposed repeal of Substance Abuse Assessments)(DWe proposed repeals are necessary to
update rules to reflect current practices. Theerurrules regarding DWI Services are codified in
10A NCAC 27G .3801 - .3817. The subject mattertaioied in the rules proposed for repeal is
addressed in the current rules. This is a Comonissile being presented for final action.

Upon motion, second and unanimous vote, the Commission approved the proposed repeal of
10A NCAC 29D .0600.

10A NCAC 27G .0212 — Proposed Adoption of Discloserof Financial Interest

Jim Jarrard, Team Leader, Accountability Team, NEIHIDD/SAS, presented the proposed
adoption of Disclosure of Financial Interest. Red statutory language in G.S. 122C-26(5)(e)
reads in part, Ih addition to other powers and duties, the Comioisshall exercise the
following powers and duties: requiring facility ngennel who refer clients to provider agencies
to disclose any pecuniary interest the referringspa has the provider agency, or other interest
that may give rise to the appearance of improprietyThis proposed rule addresses this
requirement. This is a Commission rule being presgkfor final action.

Upon motion, second and unanimous vote, the Commission approved the proposed adoption of
10A NCAC 27G .0212.

Dr. Swartz asked for direction to the Advisory Coittee regarding the proposed resolution
regarding Rule 10A NCAC 26C .0100 — Proposed Ameanttnof Designation of Facilities for
the Custody and Treatment of Involuntary Clients.

Upon motion, second and unanimous vote of those voting, the Commission approved that the
resolution be referred back to the Advisory Committee to further review and the Advisory
Committee returns a recommendation to the Commission for further action. Dr. Marvin
Swartz abstained from voting.

Bob Hedrick, Executive Director, NC Providers Calirex-Officio Committee member, gave an
update on the workgroup that was formed on papdrweduction. Mr. Hedrick stated that
Martha Martinat’'s point was that there is so muapgywork in our system that it keeps people
from being adequately able to do their jobs. MedHick stated that the primary thing that could
be done was the standardization of forms. He furttated that he has challenged the NC
Providers Council, his workgroup, and the ProviRefations Committee to come up with some
recommendations which should be available for disicin at the April Rules Committee
meeting.

10A NCAC 27G .0504 — Proposed Amendment of Clientights

Stuart Berde, Team Leader, Customer Service andh@@imnity Rights Team, NC DMH/DD/SAS,
presented the proposed amendment of Client Righ¢s.r The amended language is necessary to
update the rule to conform to current developmantdental Health. This is a Commission rule
being presented for initial review for approval farblication.

Mr. Berde stated that a LME Director suggested quirement that the consumer or family
member reside in North Carolina. Chairman McEkaggested a requirement that the meetings



of the Clients Rights Committee be held in Northrdliaa instead. Mr. Berde agreed that this
was a good idea and the addition would be incotpdravithin the rule. Chairman McElroy
suggested that Mr. Berde add a number 10 statingdtion of the meetings which shall be in
North Carolina” and renumber the rest accordingly.

Mr. Berde referenced another recommendation, wiviah incorporated in a handout distributed
to the Commission members. Dr. Scheyette thatrthe doesn't address LMEs as service
providers. The addition of a neWG” was suggested statirfitf an LME provides services, the
LME Client Rights Oversight Committee shall folltve requirements of the Provider Client
Rights Assurance Committee for the LME service.”

Upon motion, second and unanimous vote, the Commission approved the proposed adoption of
10A NCAC 27G .0504 with recommended changes for publication.

Public Comment

Bob Hedrick, Ex-Officio Committee member, wanted nake a clarification regarding 10A
NCAC 26C .0700 —Provider Endorsement. Mr. Hedstded that they had agreed to provide
some input to Mabel McGlothen, content expert fus trule. Implementation Update #39 —
Comprehensive Provider - has some changes that toebé examined and clarified before
moving forward on the Provider Endorsement rulédr. Hedrick stated that he notified Ms.
McGlothen that the proposed Comprehensive ProvR#gruirements in Implementation Update
#39 have a substantial impact on the Endorsemésd amd the NC Providers Council is required
to delay their input on these proposed Endorsemdas until following the public comment
period on the Comprehensive Service Provider upédtieh ends March 1, 2008.

Martha Brock, Ex-Officio Committee member, statbdttshe was there on behalf of Disability
Rights NC regarding the Facility Environment ruléds. Brock asked about the process for
commenting on the rule and requested the Commissigiew the letter on the rule which she
distributed during the meeting. Chairman McElrdyiaed that the rule is currently in the public
comment period.

Louise Fisher, addressed the same issue regatudiriepcility Environment rule. Ms. Fisher feels
that it would not be in the best interest of therd to deny them the right to smoke. She also
gave an example of what the repercussion could the ipatients’ rights were denied by sighting
an incident at a psychiatric hospital in New York.

Mr. McCulloch commented that if a facility housesugh under 18 years of age federal law
would prohibit smoking there.

Dr. Swartz commented on smoking cessation programs.

There being no further business, the meeting adjoured at 1:40 pm.
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